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LIN'DA SCHRECKING~ER SADLER
Attorney At Law

April 4, 2008

Marlene H. Dortch, Secretary
Federal Communications Commission
445-12th Street. S.W.
Washington, D.C. 20554

Received &Immected

~~R 1.. 'LU~rKET FILE Copy OftI6INH..
FCC Mail Room

26010 Hendon Road
Beachwood, OH 44122
Phone: 216-288-1122
Fax: 216-464-7315
Ischrecks@yahoo.com

qC:02·'6

I

RE: Request for Review by Garfield Heights City School District

Dear Secretary Dortch:

Enclosed please find a Request for Review and Waiver from a deCision by
the Schools and Libraries Division of the Universal Service Administrative
Company relative to Garfield Heights City School District (Billed Entity No.'
129499).

. ,

Enclosed are an original and five copies of the Request for Review and Waiver.
Please file the original dnd four of the'copies and return one time-stamped copy
to me in the enclosed self addressed-stamped envelope.

Please direct all communication regarding this appeal to my attention. Thank
you for your assistance in this matter. :

Enc!.

No.ot Copt6Srec'd~
\.iStABCOE '
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASffiNGTON, D.C.

Received &Inspected

APR 7. - 2008

FCC Mail Room

In the Matter of:

Request for Review of Decision of
the Universal Service Administrator by

Garfield Heights City School District
Garfield Heights, OH

Schools and Libraries Universal
Service Support Mechanism

TO: Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, DC 20554

)
)
)
)
)
)
)
)
)
)
)

CC Docket No. 02-6

Garfield Heights City School District ("Garfield") appeals the Universal Service

Administrative Company's ("USAC") Fun.ding Commitment Decision Letter iss~ed on

February 7, 200g-:in which its district-wide discount percentage was lowered by USAC

for its Funding "Y:ear 2007-2008 appH.cation. In the alternative, Garfield requests a waiver

of the USAC ,procedmal rules that were implemented so as to make Garfield's

compliance impossible. Tills Request for Review and/or Waiver is made to the Federal

Communications Cmnmission ("FCC") pursuant to 47 C.iF.R. §§ 54.719(c), 54.7'21 and

47 C.P.R '§ 13 seeking reHef[;elative to:

1.-', \~,i!lrfjel<:l :qity'SohG01 iGJsfricts :mGFCC Ap,peGli. . ,,-

.. ~ • ,J 1
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Garfield Heights City School Oistrict:

Billed Entity Number: 12.9499

FCC Form 471 Application Number: 544469

Funding Request Numbers Appealed: 1505751, 1505756, 1505757,
1505758, 1505759, 1505763,
[505764 and 1565448

Date of Funding Commitment Decision Letter: February 7, 2008!

Contact !Information

(1) To discuss this appeal: Linda Schreckinger Sadler Esq.
26010 Hendon Road
Beachwood, OH 44122
Tel. 216-288-1122
fax: 216-464-7315
lschrecks@yahoo.com

(2) For all other FOC/SLD purposes: Charlene Dornback
25801 Richmond Road
Cleveland, OH 44146
Tel. (216) 831-2626
Fax. (216) 831-2822

II. ~LD'8 RiEASOlNS \FOR IRiEDUOJiNG DISOOlUN'f PEROENTAGE

Although Garfield's FOe Form 471 a,pplications for the July 1, 2007-June 30,

.Z(i)08 funding Year were funded, <the Schools ·and Libr·aries Division ("SLD") of the

Universal Service Administrative Company ,("USAC"~erred when it issued a Funding

{Commitment Decision Letter {"FODL'''~col1Veoting!theshared discount percentage to a
I

110wer percentage than :th:at -to willc:h (Garfield City Sohoo1 District is ·actually entitled. The

Uow;er :<1isoooot jpe:voYlil:ta.ge'~as ~he lFes'1,lh \~f~the SLiD'.srefusal to .aoo~pt;the -alternative
J • ',~ ,

~~isoountmedhamsm ISUl1!~¥rS ..or!the JDism-:io!. 1Dhe ~~~~g-(00mmii:tment Decision Letter
. ,,' I',. . '''''', .....

. '

. .... ·i~.Gl.ge '2 'of n'1'
. - ._ r.... •
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:lowered the shared discount percentage in stating: "The shared discount was reduced to a

level that could be validated by third \p,'}l~t.~ ~~ta.".
, , .!''l .

Garfield herein requests a review of:the SLD's refusal to accept the data which

had been provided and the SLD's resultant lowering of the discount calculation ror all

FRNs contained in it application.

n. STATEMENT IN SUPPORT OF APPEAL

A. STATEMENT OF FACTS

For its FCC Form 471 application Garfield used an approved alternative

calculation mechanism to determine its shared discount percentage. it did so under the

authority of 47 C.F.R. § 54.505(b)(l) which clearly states that the data obtained through

alternative mechanism methodology may be used to determine a school's level of need.

Garfield chose to utilize "Projections Based on Surveys." in the preparation ofthe free

'and reduced data for its FCC Form 471 application. This was done in compliance with

numbers 3 and 7 of the FCC/SLD approved survey methodology procedures in effect at

that time, as detailed in the "Reference Area" on the SLD's website under "Alternative

Discount Mechanisms Faot Sheet." See attached Exhibit "A." It is important to note that

tihe SLD made !l10 ~nterim revisions to this page between January 6, 2006 and june 21,

Z007 wheN the ,current version -appeared ,on the SLD website.'

Dtlfing tJhe jprogram [nte,grity Assur-ance ("PIA") process, the SLD reviewer

r.equested fand received .copies of;the illlJee -ood reduoed «11ata calculations obtained from the

surveys conduoted Iby the JDistrict. ns 'PIA response contained 'a !letter from the District's

food Se~ioe7N,:w:trJ.tionOJveoto! docl!lm.emtff.!g !tihe s~ey methodology used by the

"~,' .', t, ':> ~ -"<1- '\'
.", ~~;;ge'~g0'f 11'1

,
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,included lin the District's response. The information sent supported the requested ~iscount

,stated on Garfield's Form 471 applicatiiQRi .

The free and reduced data obtained from th.e surveys !provided th.e basis upon the

District calculated its discount percentages and supported a district-wide discount of

76%. The methodology and documentation submitted by Garfield to PIA clearly

substantiated the District's discount percentage calculation.

Do THE USE OF NSLP FORMS FOR SURVEY PURPOSES WAS NOT'
PROHIBITED AT THE TIME THE DISTRICT FILED ITS FCC FORM 471.

At all times during its application process, Garfield strove for full compliance

with the rules and regulations ofthe E-rate program. In the fall of 2006, in order to

iproperly determine the discount percentage to which it was rightfully entitled, su;rvey

.data was obtained. This data was collected and pmcessed several months prior to the

filing and certification of the District's FCC Form 471 application. On June 21,2007,

,approximately eight (8) months after the surveys were sent - and more than four:(4)

montks after the Forms 471 were filed - the Reference Area of the SLD's website first

published the prohibition stating that NSLP forms could not be used for surveys..

While Nat,ional School Lunch Program ("NSLP") data is the primary means of

,determining a school's level of discount~C.P.R § 54.5050b)(1) permits·an entity to use

;several a1temative mechanism methodolqgies to -calculate discounts. 1 These

methodolo,gies ar.e 1l'ecognized 'as valid means of deteffilining the level ofneed upon

which disCOUJ:iJ:t ,j::-alculations for ,eligible products and servioes may lbe :based. Since

C.!F.R.. :§ :§4505(!b'([Ddearly states ~hat ,tn.e ·data obtained ,through alternative mechanism

. '."' '. t

~ee ~'if OF.\R. ~ .§4!§:~~$;b~ (ill>. {(~»; ,~~d lRe~'~~~'!!Ter !Rev,ieiW IrP1th,e fJ?ecision ef:the 'Universal Service
~am7nJ~tra.~(}r to#, ~,~.&qr!ii7a !ql~r~t lP41ente !R4c@, iet'~'al. -!DAr06-1l90Jl. "
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methodology may 'be used to determille a school's Qevelof need, Garfield elected; to lise

the sanctioned ,survey method to detemliue-,the shared discount level of its district It

foHowed 1he'SLD instructions as posted on its website in the 'Fall of2006. It followed

!procedures for survey methodology by distributing survey forms to all fami:lies in each of

its schools. The survey forms contained all necessary data requests. After the survey

responses were received, the food Service/Nutrition Director ascertained that the level of

returns met the minimum requirement of 50%. The Food Service/Nutrition Director then

tallied the responses for each school. The survey method employed permitted the District

to accurately calculate the discount percentage to which it was entitled - 76%. It was this

calculation upon which the form 471 data relied.

During the PIA process Garfield provided good faith responses to the questions

posed by Ashish Patel, the reviewer. The survey data, a letter from the Director of

Nutritiion/Food Services and at least one copy of the actual survey form itself were sent to

!the d'ev.i.ewer in ;response to PIA requests for documentation supporting the requested

discount. 'fhe \Supporting documentation was provided within the ,prescribed time period

yet the reviewer rejected the documentation and reduced the discount percentage 'from

76% ,to 69%. 'i£1he jJ)istrict asked its reviewer to provide .J.nfo~ationdocUmenting that the

NSiLiP !prohibition was ,in ,effect at the time of1he 47[fi1ing. He was unable to do so.

Nor did:he have lknowledge ,as ,to when the !prohibition was implemented. He only knew

ohhe If:ume 2[~ ~001 ¥ersion on llie SiLD's website and ithat:he had been instructed that

NSLiP iformsoottld ll!l0t 'be used [0r survey lPllljp0ses if0r Funding Year 2007. Des,pite

l1'epeated l1ieCjl~ests lby ,the Dis,trict~ neivher lh.e~ lllor lhis sU<pervisor ,could further eluoidate the

" , ..'
'- .ll~ J~;.( ~.~~. ','. '~:ij~.~·,i··;·.". ~I' ,,\', ;~. / ,'.' ~
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District Mr. 'Patel then proceeded to reduce th.e Garfield's shared discount percentage

fmm 76% to 69%..

When Garfield conducted its survey during the Fall 0[2006 it complied with all

tt"equirements in effect for surveys at that time and used the xesults as the basis for

calculating discount percentages for its District. Since it contained all the neces~ary

survey elements, Garfield used the Ohio National School Lunch !Program form as its

survey form. Use of the NSLP form was deemed to be an expedient method for ~

rgathering student financial data required for many federal and state programs without

imposing the substantial hl:1rden on families of comprehending and completi~g a '

multitude of different forms. The UnIted States Department ofAgriculture Eligibility

, Manual for School Meals clearly states that NSLP data can be used ,[by a school] for a

variety ofpur:poses.2 Until after June 21, 2007, the date the SliD revised its Alternative

Discount Mechanisms webpage to expressly prohibit the useofNSLP forms for survey

'purpos,es, NSVP fOlIDS had often been accepted by the SLU for E-rate survey purPoses.

,C~ 'ifBE SiLl)) RETROACTIVEL¥ APPLJIiED A PROOE!llURAL RULE
(ORANGE

AJ.though ~imited in scope, -the prior Orders of·the FCC have recognized the patent

d~justice ,to ,the ~ap;p1ioant when the SLD .implements procedural changes and applies them

JfekQ~otive:ly.3 [n tits !prior Urders the FCC jgranted the -applicants' Requests for Review,

ff.incl1[;I~g ;that ·1!h.e \S[)IJ -acted incorrectly by imposing !procedur,al,requirements th.at were not

4n .eififeot ·at ;the ,timellie ,applicat,ions were ifi1ed.

,I ~ , .l
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The accuracy of the survey calculations for Garfield was never challenge~ by the

SLD. Neither was the manner ~n. which ~\».e s\\t¥e~ was CGllO;ucteu QI ~IaCe~~eo. \)~ \\\~.
I

District. Since ,the documentation provided by the District supported its requested shared

discount percentage, the SLD should not have disregarded the documentation. While it

has the right to review data to determine accuracy and program compliance, the SLD

does not have auth.ority to retroactively implement procedural policy changes. Had the

procedural rule change been readily ascertainable on the SLD website prior to th~ Fall of

2006, the District would have had an adequate amount of time to create, disseminate and

collect new non-NSLP survey forms and certainly would have complied. The fact is the

SLD did not make the information readily available to applicants. Garfield's Form 471

was filed in February 2007; the change to the Alternative Mechanisms website page was

not made until .June 21, 2007. And, until June 21, 2007, there was no published ,

.information1I'eadi1y available on the SLD's website to alert Garfield that a rule c1iange

had been, or was about to be, made. Applic·ants frequently seek guidance on the SLD's

website, especially in -the "Reference Area" which USAC created expressly to provide

guidance-to applic·ants. Even SLD Help [)esk persol111el point people to the website for

~nstruction -and ,guidance. To implement jpmgram changes that have a significant impact

l(!)n an -appl,icati0J1 and yet;\0mit !l!losting them to the primary, s?metimes only, resource

avai:laMe ;to !the iapp1icant, is ;noton[y ',detrimental to :the application process but is

bene£iciaries of\the !E-rat,e !pm,gnam.

, i

. (
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D. THE FUNDING'COMMI'ifMENT :DECISION LETTER :FML'ED TO
!PROViDE ADEQUATE \RE1\:SONS FORREDtlGING 'IRE'DISCOUNi
PERCENTAGE OF THE iJJl8flRl:CIf

The failure of the FCDL to provide sufficient information upon which th6 'District

could verify the correctness of'the SLD's ca1culations and adequately address issues on

-appeal exacerbates already frustrating circumstances. Especially since neither the PIA

a-eviewer nor his supervisor were able to cite authority for the SLD's position~ the vague

explanation in ·the FCDL left the District with the only logical conclusion: that the rule

change had been applied retroactively to their application.

I!l the fCDL explanation, an applicant is entitled to be able to understand:the

rationale .underlying the SLD's decision to reduce site discount levels.4 In Garfie,ld's

Funding Commitment Decision Letter the SLD failed to provide an explanation that

would allow the District to understand the basis' for modifying its shared discount

percentage. in the FCDL, for each FRN subject of this appeal, all that was stated in the

:;r~'undi.F.J:g Commitment Decision Explanation section was that the shared discounts were

g;educed to a 1evel that .could be supported 'by third party data. Since the CoJ.l,l.tnission's

Order in Aoademia-C1aret, 5 USAC seems to have ·abandoned "insufficient

;<1ocl!llI:l.entation." ,as:the reason for rejecting discounts based on survey data and has

q:eplaoed litS \l.Y)!jus·tifiedh:m.eX!,p1-ained rejeotion of alternative methodology ca:Iculations by

pr:etendmg ith.~y were !l!l.ev,er submitted, stating "the sh.ared discount was reduoed to a level

lthat cou[d be y,aJHdated :by third party ,Gata." Sinoe an data was submitted by ·the District,

Ito whioh .thir:<1j party :Glata tis it that ,the SLiD l1'efers'? I!he .choice of language fails to
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provide the District with any eKplanation for, or understanding of, the basis for the'SLD',s

1rejection of the data submitted. In a case ,8UQ'h as thi~, where an atll'licant did not ;receive

sufficient notice or guidance regarding the changes the SLD made to the survey :

methodology procedures, it is especially important for the FCDL to provide the i

.applicants with a reason for, and understanding of, the discount reduction so theX may
:

adequately address the issues on appeal.

HI. STATEMENT IN SUPPORT OF WAIVER.

Throughout the application process Garfield complied with all substantive rules of

the E-rate program. There is no allegation whatsoever that Garfield's use ofNS~P forms

for -survey purposes was done to waste, abuse or defraud the E-rate program. The FCC
i

has repeatedly reiterated is auth.ority to waive rules for good cause shown:

The Commission may waive any provision ofits rules on its own motion
and for good cause shown. A rule may be waived where the particular ,
facts make striot compliance inoonsistent with the public interest. In
-addition, the Commission may take into account considerations of ,
hardship, equity, or more effective implem.entation of overall policy on '
an individual basis. Tn -sum, waiver is appropriate if special
.circumstanoes warrant a deviation from the general rule, and such
!deviation would lbetter ,.gerv;e ;the ;public interest than strict adherence to
~he generall rule. (footnotesomittedi

AJ1thoU;gh not Q"eadily ascertainable to E-rate [)rGgram. applicants, if the procedural

rnle :stating fthat NSLP fonus oolild not ibe used for -survey purposes was in effect in

\the fOC ;g'liar.I:t at ,a VVcaivel,'iofdile policy. [f:the ;prooedural rule was properly implemented

,lPrior to ~he fi[[!ID.~ ofGarfi.eld's Form W1a '~f',pldcat[oliJ., [t 4scertainly [n the best interests of

rume ·smc1lents of{Garfiela 'G1ty Boho01 Distr,iot .to Jh.ave ~he IProc~dural rule waived, If a

':~ai~yr lis l1\t<»tl~~y§, lit .'8 ~he is.PudenJ~ 10f.ithe .!J)[spdot 'who 'w'iU :suffer ,ule ihardsh.ip that the
, '~i ","~, ~lv I~, : . ·nf< j~' ','. ,'.

.~£&'ei.1Reg.it~;"t ,.,\ :~;.'iJjJJ.: ~';- ,,t i'.}"ni.~~~,sal~-ge1'f:iOef1&nirfnistl:atar 'by !Bishop !Perry Middle
",1lf;Jl!eil1~ , .~r'-.I, ' jW7~e£if~~iGe\~: 1l{d.C.f~:91lp.2fl Ql64~ [,166CD.C.'Oir. [990)
.~,i:ek'tiled8t a~ _~, , .' ::.:". .' t' , " ,", ,- '.', '.-''', ., ~;!,~ ,."'",,, . ;1,' ,p... -'t', ",.'~. s.:.~~ ,~', '~;.~~.~~ .. '~';;'~. ~,~~J: •.,' .~' _ ~ ,

': :lRc:!~e .? 10'fn:] \.;;, :- ~q~~~:ld :city .~ohC:JGi IGis,t~ie:ts 'FY:lO 'Foe 'AppeGlI
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SLD's reductions in discount percentages will :~ring. fhe fCC has routinely waived

'compliance for procedural violations wb.tH.\l,the r,eMrd contaIns no eVIdence ot Intent to

,defraud or abuse the iE-rate program.' Since there have been no allegations whatsoever

regarding Garfield's intent to waste, abuse or defraud the program, should the FCC find

that the procedural prohibition regarding use ofNSLP forms as surveys was in place prior

,to the fall of2006, the District should be granted a waiver of the rule.

IV. :CONCLUSION

At :the time it was utilized, the survey method used by Garfield was fully:

i

supported by all necessary documentation and followed the then prescribed survey

method procedures. Those procedures had no prohibition against using NSLP fohns for

survey purposes. By retroactively implementing a procedural rule change prohibIting the

use ofNSLP forms for survey purposes, the SLD exceeded its authority and "acted

,contrary to FCC mandates. The retroactive rule change applied by the SLD resulted in

;the ,rej'ection ofthe otherwise valid survey data submitted by Garfield. In tum, the

ifejection 'of the surveys resulted in DistriCt receiving 'an unwarranted reduction in its

,~iscountpercentage ito a dower percentage than that to which it was actually entitled.

Based on the facts presented, the Garfield City School District should be allowed

1to use ,the NSL!P forms for survey pm:poses for Funding Year 2007-2008, whether so

19r,anted em {appeal or by waiver.

;Garfield Oity Sdl~olDistrict requests :the flOC igran:t its Request for Review and

further ,requests 1that ~he FOC 1fecognize its use of iNSiJP forms for survey purposes as

~ ..-'. ..' , , -

'1GGl~~~ld bit:/'schGoIIGisl~ic~ts 'F:{']0 IF9C Q\,l:ilpeal



change was not retroactively applied by the StD. Garfield requests that the ~FCC grant it

a waiver allowing use of the forms fot -survey purposes for Funding ¥ ear 2007. Garfield

further requests that the FCC order the SLD to correct its discount ,percentage calculation

to he 76% for all FRNs contained in 47 J. application 544469.

Respectfully submitted,

Linda Schreckinger Sadler i

Attorney at Law
Ohio Bar No. 0000827
26010 Hend.on Road
Beachwood, OB 44122
Phone: 216-288-1122
Fax: 216-464-7315
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BEFORE'fHE
iFEDERALOOMMUNICATIONS COMMISSION

WASm}NG!J.1~N,iD.r.

In the M,atter of: )
)

R.equest for Review ofDecision of }
,the Universal Service Administrator by )

,)
Garfield Heights Oity School District )
Garfield !lIeigbts, OR )

)
)

Schools and Libraries Universal )
Service Support Mechanism )

TO: Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, DC 20554

'CC Doc'ket No. 02-6

'''" ::

, '

,
Garfield Heights City School District ("Garfield") appeals the Universal Service

Administrative Company's ("USAC") Funding Commitment Decision Letter issued on

lFebruary 7,2008 in which its district-wide discount percentage was [owered by USAC

/for dts Fl:111I.ding Year 2007-2·008 applti.catio11. [n the alternative, Garfield requests a waiver

'ofthe USAC lprocedtlfal rules :that were implemented so as to make Garfield's

,eomplianee impossible. 'fills Request for Review and/or Waiver is made to the Federal

'Communicatio11s C0Jnm[ssio11 ("f'CC"~ pursuant to 47 C.F.R ;§§ 54.719(c), 54.721 ,and

41 C.!F.R. \§1.3 \Seeking il1eHef!l'elative to:

C , ., • •
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, , ,I 'SP'Glge ~ (of '1i1

'f.
, "

T

- ;- .:~.:

""

rt. ..:".. ' I ,.



c •

"

Garfield Heights Oity School District:

[Billed Entity Number: 129499

FCC Form 471 Application Number: 544469

Funding Request Numbers Appealed: iJ.505751, 1505756, 1505757,
~505758, 1505759, 1505763 and
1565448 '

Date ofFunding Commitment Decision Letter: February 7, 2008

,Contact Information

(1)' To discuss this appeal: Linda Schreckinger Sadler Esq.
26010 Hendon Road
Beachwood, OR 44122
Tel. 216-288-1122
Fax: 216-464-7315
lschrecks@yahoo.com

(2) For all other FCC/SLD purposes: Charlene Dornback
25801 Richmond Road
Cleveland, OR 44146
Tel. (216) 831-2626
Fax. (216) 831-2822

[. ' :SLD'1S JREASONSJItlOJllDEDJJC<IiNG iOISC(J)!UNi[' PERCENTAGE
"

AtthoughGarfielcp·s iFCC Form 471 ,applications for the July .1, 2007-June 30, '

2008 funGlill1g Vear werelfundea, 'the Schools and Librarles Division ("SLD") of the

Universal Servioe Administrati\1:e Company{"USAC"~ erred when it issued a Funding

\Gom.mi·tment iJ]ecision Letter :("IFOJ)L"~ 'oorreoting the :shared discount percentage to a

)lower percentage 'than that \to which Garfie1d Oity Sdhool District is actually entitled. The

a,ower disool!1!1lt!per\oel1J~~~r ~~s~e iF~'~lt{~r\th,r, SUD'IS l1i~sa~ to ,aooept The alternative
.; , ., '~" - {

!~~'S00_t meCih.~s~J8'~JFS\ojf~'tih.e ~.js~ra.:ol:. '~m~e'lP\~~~~g iOomm.i;tm~n:t Decision lJetler

~ , .' ... ,} ."
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..

"



Towered the shared discount percentage in stating: "The shar~d discount was reduced to a

«evel that could be validated by third part;:data."

Garfield herein requests a review ofthe SLD's refusal to accept the data which

had been ,provided and the SLD's resultant lowering of·the discount calculation for all

!FRNs contained in it application.

[I. ;STATEMEN'f!IN SUPPORT OF APPEAL

A. STATEMENT OF FACTS

For its FCC Fonn 471 application Garfield used an approved alternative

,calculation mechanism to determine its shared discount percentage. It did so un4er the
I

·authority of 47 C.f.R. § 54.505(b)(1) which clearly states that the data obtained through

-alternative mechanism methodology may be used to determine a school's level ofneed.

Garfield chose to utilize "Projections Based on Surveys." in .the preparation oft~e free

and lTeduced data .for its fCC FG>rm 471 application. 'f;his was done in complianc~ with

il1umb~rs J and 7 ofthe FCC/SLD approved survey methodology procedures in e.i[ect at

that !fime.Jfls detailed in the "Reference Afea"on the SLD's website under "Alternative

OisoountMechaill.sms Faot Slaeee'8ee:attacned EKhibit "A." It is important to note that

4Jhe ,SLD macle no linterim lrevisions to this ;page !between January 6, 2006 and June 21,

~001 'When.;the 'Ol:1l':rent version appeared on ihe SLD website.

During [he iPmgram'Integrity Assurance {"iPH\"~ (prooess, the SLD reviewer

ll:equestecl tand ,:received oopiesofJth.e !fuee ·an.d ,reduced iGata calculations obtained from the

.:surveys oG>lilduoted iby dIe lOistiiot. [ts PIA .response cOliltained a ftetter from the District's

~Fbod 8erv[ce7N~tr,itrion D~reotor \dooumenting ,the SUlv.~y methoGlology illsed by' the

· c.
" ,::·_':;~~'I:;""",,,,! ' t. /~: ....'.
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induded in the District's response. The informati(m sent supported the ,requested discount

The free and reduced data obtained from the surveys provided the basis upon the

District calculated its discount percentages and supported a district-wide disco~t of

76%. The methodology and documentation submitted by Garfield to PIA clearly

>substantiated the District's discount percentage calculation.

B. THE USE OF NSLP FORMS FOR SURVEY PURPOSES WAS NOT.
PROIDiRlTED AT THE TIME TillE DISTRIGI' FilLED ITS FCC FORM 471.

I

At all times during its application -process, Garfield strove for full compliance

with the mles and regulations of the E-rate program. In the fall of 2006, in order to

properly detennine the discount percentage to which it was rightfully entitled, survey

data was obtained. This data was collected and processed several months prior to the

filing and certification ofthe District's FCC Ponn 471 application. On June 21, 2007,

-approximately eight '(8) months after the surveys were sent - :and more than four (4)

months after1h.e forms 471 were filed - the Reference Area ofthe SLD's website first

!(}l!lblishecl ithe jProhibition .stating that NSLP fonns could not be used for surveys.

While National School Lunch Program ("NSLP"ll data is :the primary means of

determ.ining asc!fu.ool's Jew:el ofdisoount, CJF.R '§ 54.505(b)(1~ 'Pe~its·an entity to use

:several alternative mechanism methodolo,gies ito calculate discounts. ,1 These

meth.odo[~giesare l'ecoglNized as valid means :ofdetermining i1Jhe 1evel ofneed upon

\Which ,GiisCOU1il!t :caIcl!llati(!ms for digrble ;P1i@<1luots .ood .senrlces ,may be 'based. Since

~CJF.R. § 54.5(i)§CbH[» dearly states dmt ~he ·(lata .o'btamed :tih.rough alternative mechanism

U/See 41:C~~. !,§ :9~,:§:~·~~~~. (n~}~(~~; I~~a !Rf!9.lf,!stirJrlJfelvJ~~ '1~~~ ~eC:isianof t'heUniversal Service
lJ&mJpi~trdt@r l~yJJ.Griap!fziil :0lE:liet, ~1J.en~o fB:1G@~ :~t ~7. jJ]A((i)fi-il-9177:.

" I '':~ , •
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methodology may be used 'to detetmine -a school's level ofneed, Garfield elected to use

.the sanctioned survey method to detent..J.ine.1the .shal1ed discount level of;its district. It

followed the SLiD instructions asposted on its website in the Fall of2006. it followed

procedures -for survey methodology by distributing survey forms to all families in each of

its schools. The survey forms contained all necessary data requests. After the survey

responses were received, the Food ServicelNutrition Director ascertained that the level of

lretums met the minimum requirement of 50%. The Food ServicelNutrition Director then

tallied the responses for each school. The survey method e~ployed permitted the District

to .accurately calculate the discount percentage to which it was entitled - 76%. It was this

'calculation upon which the Form 471 data relied.

During the PIA process Garfield provided good faith responses to the questions

posed by Ashish -Patel, the reviewer. The survey data, a letter from the DireCtor of

Nutrition/Food Services and at least one copy ofthe actual Sl'll"vey form itself were sent to

lthe reviewer in response 10 PIA requests for documentation supporting the requested

,disc01111t. The supporting documentation was provided within the prescribed time period

¥et the reviewer JJ:tljected the documentation and reduced the discount percentage from

:r't'ii% 'to t'ii9%. line District asked its reviewer to provide 4n.formation documenting that the

NSLP prohibition was in effect 'at the time ohhe 471. mingo He was unable to do so.

iNor -did :he lhave llmowJecilzge -as Ito when ,the prohibition was i~plemented. He only knew

!ohhe lTune ZI, ~0(i)1 wersion on Ithe SLD's websi~e 'and ·that he lhad been instructed that

IN"SLIP forms ,o0uld lIlot 'be 'used for ,survey lPU11Poses !for funding Y:ear 2007. .Despite

lr~peated 1"eCjlueBts lby !th.e ~is,trict, neither be, Inor ililis 'slilpen';isor could furth.er elucidate the

~al!l1iiJ.Q>id~f~P(j)J:il ~~~'JaUae l~,as~a,~s m¢J e.cti0n 0f!the is'lky,~f ifouns. 'if'0 ,the ,detr,iment ,of ;jjhe

~~,'
: ,',

I!!!!!!!!<.;'~'''"'''''''--~'---~---~~~--~~~~~~'~:.~-~---~-'...-..
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:District Mr. Patel then proceeded to reduce the Garfield's shared discount percentage

from 76% :to'69%..

When Garfield conducted its survey during the Fall of 2006 [t complied with aU

'requirements in effect for surveys at that time and used the results as the basis for

calculating discount percentages for hs District. Since it contained all the necessary

survey elements, Garfield used the Ohio National School Lunch Program form as its

survey form. Use of the NSLP form was deemed to be an expedient method for',

gathering student fmancial data req,uired for many federal and state programs without

imposing the substantial burden on families of comprehending and completing a',

multitude of different forms. The United States Department of Agriculture E1igi~iHty

Manual For School Meals clearly states that NSLP data can be used [by a 'school] for a

variety ofpurposes.2 Until after June 21, 2007, the date the SLD revised its Altetnative

Discount Meohanisms webpage to expressly prohibit the use ofNSL'P forms for survey

!purposes, NSLP forms had ,often been aocepted by the SLD for E-rate survey purposes.

,c. THE SLD RETROACTIVEL¥ APPLIED A PROCEDURAL RULE
OHANGE '

A\lthol!lgh lim[ted in scoJpe, ;the prior Orders ofthe FCC have reoognized the patent

injustioe ;to the (appi!icant when ~the SLD implements prooedural changes 'and applies them

lretroaotiveiy.3 lIn.its :prior 'Or:ders the FCC granted 'the applicants' Requests for R.eview,

ifindil1g Ith.at the SLiD -acted inoorrectly :by impo~ing ,prooedural ifequirements that were not

un effect at 'the Itime ivhe 'applications were filed.

,
J,
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The accuracy of!the survey calculations for Garfield was never challenged by the

,SLD. Neitber was the mannermwmoh1the .survey :Was conducted or processed by ·the

-
District. Since ,the documentation provided 'by the District supported its requested shared

discount percentage, the SLD should not have disregarded the documentation. While it

:has the right to review data to determine accuracy and program compliance, the SLiD

does not have authority to retroactively implement procedural policy changes. Had the

Iprocedural rule change been readily ascertainable on the SLD website prior to the Fall of

2006, .the District would !have had an adequate amount of time to create, disseminate ,and

collect new non-NSLP survey forms and certainly would have complied. The fact is the

.SLD did not make the information ,readily available to applicants. Garfield's form 471

was filed in February 2007; the change to the Alternative Mechanisms website page was

not made until June 21, 2007. And, untillfune 21,2007, there was no published,

information readily available on the SL!D\s website to alert Garfield that a rule change

!had been, or was about to be~ made. Applicants frequently seek guidance on the SLD's

website, ,especially tin the "Reference Atea" which USAC created expressly to provide

{guidance ltoapplicants. Even'SVJ) Heip Desk personnel point people to the website for

iinstruction land )gui&ance. "fo Jmplement !program·changes that have a significant 'impact

{ON an .agJP1icatioN -and yet ..omit )posting ,them to ~the iPrimary, sometimes only, :resource

~'Yaida!b1e Ito the :appl[cantp is !Not 'only ,&etnimental ito iDhe a;ppiication:process but is

(oontrary [0 'uhe jgoa[ IOfjpJ:0Vidi!wg financial 'SU;pport 10 ~1!he K-12 students, the troe

lbenefi.ciaries ohhe iE-rate jpJ:0igranl.

"r! : .:
I:
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D. THE :FiUNDING "COMMITMENT OEOISiON LETTER iFAILED TO
PROWDE ADEQUATE REASONS lF10R REDUCING THE 'DISCOUNT
1PERCENTAGEIOF THE DlSl'RfC':f

The failure ofthe FCDL to provide sufficient information upon which the District

could verify the correctness of the SLD's calculations and adequately address iss~es on

a,ppeal exacerbates already frustrating circumstances. Especially since neither the PIA

reviewer nor his supervisor were able to cite authority for the SLD's position, the vague

explanation in the FCDL left the District with the only logical conclusion: that the rwe

change had been applied retroactively to their application.

In the FCDLexplanation, an applicant is entitled to be able to understand 'the

rationale underlying the SLD's decision to reduce site discount levels.4 In Garfield's

Funding Commitment Decision Letter the SLD failed to provide an explanation that

would anow the District to understand the basis for modifying its shared discount

percentage. In the FCDL, for each FRN subject of this appeaJ., all that was stated'in the

funding Commitment Decision Explanation section was that the shared discounts were

[ed'mced to a lewel that could be supported by third party data. Since the Commission's

Order inA..cademia~Claret, :; USAC seems to have abandoned "insufficient

:Clocumentati0n~'ras ,the reJlson for rejecting discounts Ibas'ed on survey data and has

tr>eplaced >its ,u~justified/uneX!plained rejection ofaltemative methodology calculations by

lPreteri.din~ithey were never submitted, stating ",the shared ,discollilt was reduced to a level

\1lhat,col:lld~be validated iby thirdjParty data." Since ·alldata was su:bmitted by the District,

it0 'wmoh mhird-party ,data'lis it :that the :suD refers? Thed)loioe of[~guagefails to

I,
I,
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provide ,the D.istrict with any explanation for, or understanding of, the lbasis for the SLD's

il:ejection of the data submitted, ~n acase,suob as tills, where an appjicant aid not.receive

sufficient ·notice or ,guidance regarding the changes the SLD made to the survey :

methodology procedures, it is especially important for the FCDL to provide the

,applicants with a reason for, and understanding of, the discount reduction so they may

adequately address the issues on appeal.

HI. STATEMENT IN SUPPORT OF WAIVER

Throughout the application process Garfield complied with all substantiv~ roles of

ithe'E-rate program. There is no allegation whatsoever that Garfield's use ofNSLP forms

, for survey pUl.JJoses was done to waste, ,abuse or defraud the E-rate program. The FCC

!has repeatedly reiterated is authority to waive rules for good cause shown:

The Commission may waive any provision of its rules on its own motion
and for ,good cause shown. A rule may 'be waived where the particular ~
facts make strict compliance inconsistent with the public interest. In
addition, ,the Commission may take mto account considerations of
:hardship, equity, or more effective implementation of overall policy on .
an individual 'basis. In sum, waiver ·is appropriate if special
circumstances warrant a deviation from the ,general rule, and such
:Gleviation would ibetter serve the !public interest than strict adherence to
1]'he ;general rule. {footnotes ,omitted)6

Although lfi0heaGlHy ascertainable to E-rate program applic'ants, if the procedural

\lillIe :stating that iNSLf forms could not :be IIlsed fors,uryey lP~oses was in effect in

i:R~bmary ~(j)07 fuefore ithe-l.£iMng ,of Garfie1<il'.g 47[ Applioation. $44469. Garfield requests

Itne iEOC igrant lit ,a waiver.0fthe ;policy. [f l1:he proceGlural rule was properly implemented

IPrdof ito the fi[ing ,ofnarmeld'rS iFonn 41[ ta:pplic·ation, 'it [s certainly lin the 'best interests of

\tihe tSmGle1il!ts '0fOarfie[d (it' iSdho011J)Js~rlict:t0lhave dile [}lrooedural rule waived, If it

~~i~'c~riis~?t~~~~~.. ~t d~~~~ ~~de1il!ts ,.0i'~h.e DistriQt~l1F wi[J \Suffer tthe lhardship that Ithe
'f "";,~.~, .,1"0_ -_"'~-':'''!''.: r~'f!:' :~_ ". .' .' '

., . ." ~ ..' .~I1~.~iJ't:1~1[!Jn~veiJ.!.ql{~!!nJ,ia.e_ti~'lltn!!(1:f!l,~(j~{~f.>~iA~~~!f.er.~fMi~dle
.\::=:,'~"", '\ .~,,«¥i{~7!1lr~Wf"i~??,~,f'·@·.\v·,1Ft~W~f~714F;~~~ n~~;JL~:~6'([)iC/Olr. n£l90)

;'.'~:'';'!l''>''\: ::",~,~ *~(:;t~~:li::·,Jfi,·.· .. ;~t>;· ~.." ,:\·;~;,i~t~·h)~ '~:l' .;~;:·ji;{. ' ..
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SLD's reductions an discount peroentages will bring. f;he FCC !has mutinely waived

compliance for prooedural vi.olations Wh€R the record contain,s no evideace of intent to

defraud or abuse the E-rate program.7 Since there have 'been no aUegations whatsoever

regarding Garfield's intent to waste, abuse or defraud The program, should the FCC find

that the lprocedural prohibition regarding use ofNSLP forms as surveys was in place prior

to the Fa'll of2006, the District should be granted a waiver ofthe rule.

IV. CONCLUSION

At the time it was utilized, the survey method used by Garfield was fully ,

supported 'by all necessary documentation and followed the then prescribed survey

method procedures. Those procedures had no prohibition against using NSLP fOlms for
,

survey purposes. By retroactively implementing a procedural rule change prohibiting the

use ofNSLP forms for survey purposes, the SLD exceeded its authority and acted

,contrary to FCC mandates. The retroactive rule change applied by the SLD resulted in

the rejecti.on of the otherwise vaHd survey data submitted by Garfield. In turn, the

!fejection of·the surveys resulted in District receiving an unwarranted reduction in'its

d~scount!percentage ito a llower ftJeroentage than that to which it was 'actuaHy entitled.

/Based 0)1 ~he facts preseiated, the Gartield City School District should he allowed

!~9 use :the lNSLiP forms for surv:.~ypurposes for funding Year 2007-2008, whether so

;granted o~ .a.pp~a!l <or 'by waiver.

v. }R!IDDlEiFJRlID(j)UiE.~'j~)ElD

GarfieM Oi~¥ Sch(j)ol District irequests Ithe !POC 19liailllt its lRe'llJlest for R.eview and

further ,requests $ljla~ \vhe HOC a-ecogm2ie iits 'use 0fNSUP if01.1m~ for S1Jlfvey jpur,poses as
, , .

~cVlidl 'at ,t~~;Mm~,,~h;ef- we, r~~Jil~~eQl.,,1I~W~~t~~teJjn:a~~:rf.~~fitJ4e l]:r.CC I6in<1ls ithat ,tne ro1e
~ t -*: • ~ I.~' :.. I, ,.. ;:

-'. .
,_;:"", .. ,' . ~.~"--. ~_,,_,, __ ... 1 ",.
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change was not retroactively applied hy the StH, Garfield requests that the FCC igrant it

awaiver a]Jowing use of:fhe forms for.~lW.vey ipurpeSes for Funding Year 2007. Garfie1C1

further requests that the FCCorder the SLD to correct its discount percentage calculation

to be 76% fora11 FRNs contained in 471 application 544469.

R.espectfully submitted,

LI da Sc eckinger Sadie
Attorney at Law
Ohio Bar No. 0000827
26010 Hendon Road
Beachwood, OR 44122
Phone: 216-288-1122
!Fax: 216-464-7315
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Step 5: Alternative Discount Mechanisms Fact Sheet

Schools may use alternative calculation methods to determine the level
of need for calculating discounts for eligible products and services.

This fact sheet provides the following information on alternative calculation methods
for determining the level of need for calculating discounts for eligible products and
services.

1. Primary measure for Schools and Libraries discounts
2. Alternative methodS - -- -- ....- ------ - ._. - - .

3. Survey guidelines
4. Acceptable alternative '"!1~as~~s Cl~.E!?vel"!Y

5. Existing sources
6. Matching siblings
7. Projections based on surveys
8. Unacceptable alternative methods

Step 5: Calculate ~he Discount 'I
Level '
--------'-'-- ;
_U_rb_a_n_o_r_R__u_ra_I --I

Non-Instructional Facilities I
• ~__u. ~_~ ¥ __ • I

Discount Matrix i
Alternative Discou;;tM~;;i~'~~--1

.".~"~~~~~~."w_.".",_ ...~J

, .
1. Primary measure for Schools and Libraries discounts
The primary measure for determining discounts is the percentage of students eligible for free and reduced lunches under
the National School Lunch Program (NSLP), calculated by individual school. Students from family units whose income is at
or below 185% of the federal poverty guideline are eligible for the NSLP. "'-, '

2. Alternative methods ,
The Federal Communications Commission (FCC) also allows other methods to determine a school's level ot need, as long
as those methods are based on - or do not exceed - the same measure of poverty used by NSLP.

These federally-approved alternative methods use data comparable to NSLPfdata which are:

~. collected through alternative means such as a survey; or
• from existing sources such as Aid to Families with Dependent Children or tuition scholarship programs.

Family income level at or below 185% of the federal poverty guideline.
Participation in one or more of the following programs:

• Medicaid • i'
• Food stamps
e Supplementary Security Income (SSI)
• Federal public housing assistance or Section 8 (a federal housing assistance program administered by the

Department of Housing and Urban Development)
• Low Income Home Energy Assistance Program '

.
3. SurveY g;uidelines '\ "
If a school chooses ,to do a survey, th~lo.wing gUidelines apply:

1. The survey must be sent to all fa~llies whose children attend the school.
2. The survey must attain a re:,:;ponse\ot;ate of at least 50%.
3. The survey must, 'at a minimum, cOJ:ltain the folloWing information:

• Address of family
, Grade level of el:\.ch child
• Size of the family
o Income level of the parents

4. The survey must assure confidentiality (e.g., the names of the families are not required)

-4. Acceptable alternative measures of poverty
•The following mSi;lsures of poverty; are currently acceptable alternatives to. NSLP eligibility:

1.
2.

. S. ExistingS\ources ._.
I Schools may also use .existing sources of data that measure levels of poverty, such as TANF or need-based tuition

I." 'n~;p:.f/www.un1:versalservice.org/sl/applicants/step05/alternative-disceunt-mechanisms.aspx 3/2812006
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" .~\ assistance programs, However, these measures are acceptable for Schools and Libraries Program discount purposes only
if the family ineome of participants is at or ~elow the Income Eligibility Guideline.s (lEG) for NSLP.

- -- -I,;;II--~--

,6. Matching siblings
The siblings of a student in a school that has established that the student's family income is at or below the ,lEG for NSLP
ma'l a\sQ be cQun\ed as e\igib\e 'io~ discount ?u~?ose'S 'o'} \ne ~e'S?ec\\'Je scncc\s \ne s\'o\in~~ attend. '

For example. an elementary school has established through a survey that a student's family income is at or below the lEG
for NSLP. That student has a brother and a sister who attend the local high school. The high school may use the status of
the elementary school sibling to count hiS high school siblings as eligible for discount purposes, without collecting its own
data on that family, i

7. Projections based on surveys
If a school has sent a questionnaire to all of its families and it receives a response rate of at least 50 percent, it may use
that data to project the percentage of eligibility for discount purposes for all students in the school.

For example, a school with 100 students sends a questionnaire to the 100 homes of those students and 75 of those
families return the questionnaire. The school ,finds that the incomes of 25 of those 75 families are at or below the lEG for
NSLP. Consequently. 33 percent of the students from those families are eligible for Schools and Libraries support
purposes. The school may then project from that sample to conclude that 33 percent of the total enrollment. or 33 of the
100 students in the school, are eligible for the purpose of calculating discounts. '

8. Unacceptable alternative methods ,
The following alternative measures of poverty are NOT acceptable for determining discounts. They rely on projections
rather than on the collection of actual dl;lta:

• Feeder school method· This method projects the number of low-income students in a middle or high school
based on the average poverty rate of the elementary school(s) which "feeds" stu.~nts to the middle or,high
school. ,"-

.. Proportional method· This method projects the number of low-income students in a school using an estimate of
local poverty.

• Extrapolation from non-random samples. This method uses a non-random sample of students chosen to
derive the percentage of poverty in a school, such as those families 'personally known by the principal,
("Principal's method") or the families of students that apply/for financia~aid (a non-random sample). :

• Title 1 eligibility· This method uses eligibility for Title 1 funds as the criterion for estimating the level of poverty in
a particular school. Some measures of poverty eligible under Title 1 are indirect estimates of poverty and do not
necessarily equate to the measure of poverty for the Schools and Libraries program discounts, namely, eligibility
for NSLP. -
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